
 

Current additional information to our General Terms and Conditions of Business         Date: 24.02.2022 

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------- 
 

Elektromaschinenbau Wittlich GmbH, Gewerbegebiet 2, 54533 Laufeld 

 

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------- 
 
As of February 14, 2022, the daily publication of metal quotations by the Schutzvereinigung DEL-Notiz e.V. has been suspended. This 
means that the previous price basis for the daily copper price settled by us has ceased to apply.  
 
We would like you to be able to understand our pricing for copper objectively and easily in the future. For this reason, we will 
retroactively use the daily copper price of the London Metal Exchange (www.lme.com), which is fixed in US dollars, as a basis as of 
February 14, 2022. The conversion into EUR will be based on the daily ECB reference rate.  
(https://www.ecb.europa.eu/stats/policy_and_exchange_rates/euro_reference_exchange_rates/html/index.en.html)  
 
The daily copper price in EUR increased by the purchase costs (cathode premium etc.) will be shown daily on our homepage as a 
binding copper surcharge (https://www.emb-wittlich.de/). 
 
Analogous to this, the regulation in § 3 number 4 in our GTC will change as follows from February 14, 2022: 
 
The net price quoted by us is generally based on a calculative copper price ("copper basis") of Euro 153,- per 100 kg of copper. The 
buyer agrees to pay the "copper surcharge" in addition to this copper basis. The copper surcharge is calculated as follows: Copper 
daily price plus the usual market surcharges for procurement and processing costs and minus the copper basis. The copper daily 
price is the copper price fixed in US $ by the London Metal Exchange on the day before the purchase contract is concluded 
(www.lme.com), to which the cathode premium is added. The conversion into EUR is then executed using the ECB reference rate of 
the same day. The copper daily price determined in this way is published on our website on a daily basis as a binding contractual 
basis. (https://www.emb-wittlich.de/). The copper surcharge rounded up to the next decimal place is shown separately on our invoices. 
If we grant discounts, these do not apply to the copper surcharge. 
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General Terms and Conditions of Business - Date: 24.02.2022
--------------------------------------------------------------------------------------------------

Elektromaschinenbau Wittlich GmbH
Gewerbegebiet 2, 54533 Laufeld

--------------------------------------------------------------------------------------------------
§ 1  Applicability
1. Our General Terms and Conditions of Business (“GTC”, hereinafter

also referred to as “T&Cs”) apply exclusively vis-à-vis entrepreneurs
within the meaning of § 14 German Civil Code, public-law entities and
public-law funds within the meaning of § 310 subsection 1 German
Civil Code and shall also be applicable if our T&Cs are not expressly
mentioned at the conclusion of the agreement.

2. Our T&Cs shall apply with effect from the date stated above and shall
supersede our previous T&Cs.

3. Terms and conditions of business of our customer which deviate from
or contradict or are additional to our T&Cs shall only become contents
of the agreement if we expressly approve their validity at least in tex-
tual form.

4. Our T&Cs shall apply even if we comply with our contractual duties
despite knowledge of deviating T&Cs of the customer or do not en-
close our T&Cs in the individual case in future transactions. To the
extent that we make individual agreements with our contracting part-
ner in at least a textual form, they shall prevail over our T&Cs.

5. If the rights accruing to us according to statutory provisions exceed
those from our T&Cs, the statutory regulation shall apply to this ex-
tent.

6. Hereinafter, our contracting partner is referred to as "customer".

§ 2 Quotation, conclusion of agreement
1. Our quotations are subject to change without notice and non-binding

unless we have expressly confirmed the bindingness in the individual
case at least in a textual form. Notwithstanding a longer acceptance
period declared by us at least in a textual form, our quotations shall
lose their validity following expiry of a period of one month following
receipt.

2. Even if our customer's orders are not expressly marked as being
binding, they shall be deemed a binding declaration towards us,
which we can accept within 10 days of receipt.

3. Scope and contents of the supply/service owed by us shall result
exclusively from our contractual documents. We reserve the right to
make the following changes to the contractual products following con-
clusion of the agreement to the extent that this is reasonable for the
customer:
- changes within the framework of the ongoing further development
and improvement of the products:
- slight and/or inessential colour, shape, design, dimension, weight or
quantity deviations;
- deviations which are customary in the trade and/or cannot be avoid-
ed according to the state of the art.

4. The quotation is subject to the reservation of correct and punctual
supply to us by our suppliers with all the previous materials and prod-
ucts required by us for fulfilment of the order. This shall only apply in
the event of us not being answerable for non-delivery, which can be
presupposed in the event of suitable and punctual conclusion of a
congruent hedging transaction with our supplier.

5. We endeavour to take a change request from our customer with a
view to the deliveries/services forming the subject matter of the
agreement made following conclusion of the agreement into due ac-
count to the extent that this can be reasonably expected of us within
the framework of our operational capacity; however, we shall have no
duty to make such changes.

6. If there are mistakes on our part through no fault of our own at the
conclusion of the agreement, e.g. due to transmission errors, misun-
derstandings etc., damages pursuant to § 122 German Civil Code on
our part have been ruled out.

7. The rights to descriptions, plans, diagrams and software which we
provide to the customer shall exclusively accrue to us, in particular
the right to exploitation, reproduction and dissemination. The custom-
er shall keep these objects protected against unauthorised third par-
ties.

§ 3 Prices, payment, right of retention
1. If not agreed to the contrary at least in a textual form, the prices

stated in our order confirmation and the scope of service and supply
stated there shall apply exclusively.

2. Subject to deviating individual agreement, the prices stated in our
order confirmation shall, as a matter of principle, not contain the costs
of
- packaging, postage, freight, insurance as well as customs and pub-
lic dues, but shall apply "ex works"
- erection and assembly services and other subsidiary costs
- the statutory turnover tax, which we shall state separately on the in-
voice at the statutory amount valid on the date of invoicing.

3. Subject to agreement to the contrary, packaging shall be charged at
procurement price by us.
Following carriage-free return and in a flawless condition, boxes shall
be credited with 2/3 of the amount charged.
The customer shall empty the railways' own Collico containers without
delay after receipt and return them, otherwise we shall be entitled to
charge the rental costs charged to us by the railways for the excess
days.

4. Unless otherwise agreed, the calculatory copper usage is determined
from the calculated copper usage weight including the waste and res-
idues unavoidable in production and our procurement costs. For this
reason, the actual copper weight can deviate by up to 10 % from the
considered copper usage weight. This does not constitute a product
defect and does not justify a claim for price reduction or right to com-
pensation by the customer. The net price quoted by us is generally
based on a calculative copper price ("copper basis") of Euro 153,- per
100 kg of copper. The buyer agrees to pay the "copper surcharge" in
addition to this copper basis. The copper surcharge is calculated as
follows: Copper daily price plus the usual market surcharges for pro-
curement and processing costs and minus the copper basis. The
copper daily price is the copper price fixed in US $ by the London
Metal Exchange on the day before the purchase contract is concluded
(www.lme.com), to which the cathode premium is added. The conver-
sion into EUR is then executed using the ECB reference rate of the
same day. The copper daily price determined in this way is published
on our website on a daily basis as a binding contractual basis.
(https://www.emb-wittlich.de/). The copper surcharge rounded up to
the next decimal place is shown separately on our invoices. If we
grant discounts, these do not apply to the copper surcharge.

5. To the extent that price increases for which we are not answerable
occur between conclusion of the contract and supply of the ordered
products, in particular due to changes to the market price, material
and raw material price changes which were unforeseeable at the time
of the conclusion of the agreement and lead to the fact that we can
only purchase the goods or raw materials for performance of the
agreement at worse economic conditions, we shall be entitled to
adapt the prices agreed with the customer within the framework of the
changed circumstances and without charging any additional profit, to
the extent that the goods are only to be supplied at least two months
after conclusion of the agreement. This shall apply accordingly if we
can only purchase the goods from our suppliers at worse economic
conditions than were foreseeable at the time of the conclusion of the
agreement with the customer as a result of currency rate fluctuations.
If the increase of the purchase price agreed with the customer
amounts to more than 10%, the customer can withdraw from the
agreement concluded with us.

6. We shall be entitled only to perform or to render outstanding supplies
or services against advance payment or provision of collateral if cir-
cumstances suited to a considerable reduction of the customer's cre-
ditworthiness and as a result of which payment of our open claims by
the customer from the contractual relationship in question is jeopard-
ised become known to us following conclusion of the agreement. This
shall apply accordingly if the customer rejects payment of open claims
to us or does not pay and no undisputed or legally effective objections
against our claims exist.

§ 4 Payment terms
1. If not agreed to the contrary at least in a textual form, our invoices

shall be due for payment within 30 days of receipt net (without deduc-
tion) or within 10 days of receipt with 2% discount. For advance pay-
ments and COD deliveries, we grant 3% discount.

2. For a first supply to the customer and/or supply abroad and/or if the
customer is in arrears, we can demand advance payment.

3. Payments to us shall be made without deduction free payment office.
Payment is only effective as soon and insofar as we can finally dis-
pose of the amount. We only accept cheques and bills on the basis of
express written agreement and only as an undertaking to pay. Dis-
count charges and other costs of bills and cheques shall be borne by
the customer. Our rights on account of reservation of title shall remain
in existence until complete performance of all requirements from the
bill. A fulfilment effect shall only occur with honouring of the cheque or
bill and our release from any liability from the bill.

4. If our customer does not accept purchased goods after the expiry of
the period of grace set for it (arrears in acceptance), we can demand
liquidated damages for warehousing costs from such time. Without
specific proof, this shall be 1% of the purchase price total per com-
menced week and has been limited to 5% of the purchase price total.
The customer and also we shall be free to render proof that no, lower
or higher warehousing costs have been incurred in connection with
the non-acceptance of goods. Other claims shall remain unaffected.

5. Offset can only be declared by the customer with undisputed or legal-
ly effective counterclaims. Over and above this, the customer shall be
entitled to claim a right of retention and the objection of a non-
performance of the agreement to the extent that and insofar as we
are answerable for a breach of duty according to § 276 German Civil
Code.

6. In cases of culpable, considerable arrears in payment by the custom-
er, all claims accruing to us against the orderer from the same con-
tractual relationship within the meaning of § 273 German Civil Code
shall become due for payment immediately.

§ 5 Deliveries / delivery time / arrears in delivery
1. Delivery periods and dates shall only be binding for us if we have

expressly designated or confirmed them as binding. An agreed deliv-
ery period shall be complied with if the goods have left our factory or
we have notified readiness for dispatch before the expiry of the peri-
od, but the goods have not left our factory on account of rejection of
acceptance announced by the customer. Dates which have been
agreed bindingly shall only be fixed dates if they have expressly been
stipulated as such in writing.

2. Compliance with delivery and service dates by us shall presuppose
punctual performance of all cooperation duties incumbent on the cus-
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tomer, in particular receipt of documents and information to be sup-
plied, clarification of all technical details, receipt of agreed down-
payments and if applicable the opening of letters of credit, the exist-
ence of official approvals and import licences.

3. The objection of non-performance of the agreement shall remain
reserved. The customer waives making an obstruction notice.

4. If our supply is delayed, the customer shall be obliged to set us a
suitable period of grace. If this period expires fruitlessly, the customer
shall be entitled to demand damages in lieu of performance and to
withdraw from the contract. Then, the customer shall declare upon
our request within a further suitable period whether it insists on deliv-
ery or is withdrawing from the contract due to the delay in delivery or
service.

5. We shall be liable according to the statutory provisions both for dam-
ages, on account of delay in service and also for damages in lieu of
performance, albeit with the following limitation: apart from a case of
malice aforethought, our liability for damages shall be limited to the
foreseeable damage typical for the contract. This limitation of liability
shall not apply to the extent that a commercial fixed transaction has
been agreed of if the customer can claim that its interest in perfor-
mance of the contract no longer exists due to the arrears for which we
are answerable.

6. We shall be entitled to part supplies or services as long as the re-
maining parts of supply or service are rendered within the agreed de-
livery time.

§ 6 Passage of risk / insurance
1. The risk of chance destruction and chance deterioration of the goods

shall pass to the customer no later than hand-over of the goods - in
cases of agreed dispatch as early as hand-over of the goods to the
forwarder, haulier or other person determined for dispatch. This shall
also apply if part deliveries are made or dispatch free of freight or
costs for the customer has been agreed. The choice of the transporter
and the transport route shall be made by us in our due discretion, to
the extent that we have no written requirements from the customer. At
the customer's request and expense, the goods shall be insured by us
against the risks designated by the customer.

2. In the event of the customer's arrears in acceptance, collection or
calling or delay of our deliveries or services for reasons for which the
customer is answerable, the risk of chance destruction and chance
deterioration shall pass to the customer at the point in time at which it
falls into arrears or at which the supplies or services could have taken
place contractually in the event of dutiful conduct on the customer's
part.

3. If we choose the form of dispatch, the dispatch route and/or the dis-
patch person, we shall only be liable for malice aforethought or gross
negligence in the selection in question.

§ 7 Customer's arrears in acceptance, collection or calling
 If the customer falls into arrears with acceptance at the place of per-

formance, collection or calling of the supplies or services - also for
possible part deliveries or part services - or if the deliveries or ser-
vices are delayed in any other way for reasons for which the orderer
is answerable, we shall, notwithstanding our statutory rights, be enti-
tled
- to demand immediate payment of the supplies or services affected
by the arrears and over and above this to store objects of supply for
the customer's account and at its risk, or
- following the expiry of a suitable period of grace set for the customer
- with reference to our rights - to dispose of the supplies affected by
the arrears in any other way and to supply the customer with a suita-
ble extension of the period or

 - to withdraw from the contract and to demand damages in lieu of
performance.
In the latter case, we can demand 20% of the gross order total as in-
demnification without proof to the extent that only essentially lower
damage has provably actually been incurred. We reserve the right to
claim higher actual damages.

§ 8 Retention of title
1. The supplied goods shall remain our property until complete payment

of all claims accruing to us from the business relationship with the
customer. The claims in question shall also entail cheque and bill
claims and also claims from current account. If liability from a bill is
substantiated for us in connection with the payment, the retention of
title shall only expire when our claim from the bill has been ruled out.

2. Sale of the conditional commodities is only permitted for the customer
within the framework of its ordinary course of business. The customer
is not entitled to pledge our conditional commodities, to assign them
by way of security or to make any other disposals jeopardising our
property. In the event of seizures or any other interventions by third
parties, the customer shall notify us without delay at least in a textual
form and give us the information demanded by us for this purpose to
a suitable extent, shall inform the third party of our ownership rights
and support us in all measures for the protection of the conditional
commodities and our claim. The costs incurred by us in the perfor-
mance of these measures, in particular costs for the purpose of can-
cellation of the intervention and re-procurement of the goods, shall be
borne by the customer if and insofar as it is answerable for them un-
less they can be collected from the third party.

3. The customer here and now assigns its claims from the resale of the
goods with all subsidiary rights and the turnover tax to us, independ-
ent of whether the conditional commodities have been resold without
or following processing. We here and now accept this assignment. To

the extent that an assignment is not admissible, the customer irrevo-
cably instructs the garnishee only to make all and any payments to
us. The customer has revocably been authorised to collect claims as-
signed to us in trust on our behalf. Amounts of money collected shall
be paid to us without delay. We shall be entitled to revoke the cus-
tomer's collection authorisation and its entitlement to resale if the cus-
tomer fails to comply with its payment duties towards us, falls into ar-
rears in payment, ceases its payments or if opening of insolvency
proceedings against the customer's assets or comparable proceed-
ings, for example protective umbrella proceedings or self-
administration according to the German Insolvency Ordinance or
equivalent foreign legal directives, have been applied for. Resale of
the claims shall require our prior consent. With the notification of the
assignment to the garnishee, the customer's collection authorisation
shall expire. In the event of revocation of the collection authorisation,
we can demand that the customer notifies us of the assigned claims
and their debtors, gives us all the information necessary for collection,
provides us with the pertinent documents and notifies the debtors of
the assignment.

4. The customer is not entitled to pledge our conditional commodities, to
assign them by way of security or to make any other disposals jeop-
ardising our property. In the event of seizures or any other interven-
tions by third parties, the customer shall notify us without delay at
least in a textual form and give us the information demanded by us for
this purpose to a suitable extent, shall inform the third party of our
ownership rights and support us in all measures initiated by us for the
protection of the conditional commodities and our existing rights. The
customer shall bear all the costs for which it is answerable which are
incurred by us for the cancellation of the intervention and re-
procurement of the goods to the extent that they cannot be collected
from the third party.

5. In the event of conduct by the customer in breach of contract, in
particular arrears in payment, we shall have the right to revoke the re-
sale authorisation already granted and to take back the conditional
commodities and also to demand assignment of the customer's
claims to return against third parties - subject to statutory regulations
of insolvency law; the customer shall be obliged to hand over and
shall grant us or a third party commissioned by us access to our con-
ditional commodities without delay. The customer cannot claim any
right of retention about our claim to return.

6. We may exploit the conditional commodities taken back for the
aforementioned reasons - subject to cogent statutory regulations of
insolvency law - in another way following prior announcement and fol-
lowing suitable setting of a period; the exploitation yield shall be offset
against the customer's liabilities following deduction of suitable costs
of exploitation.

7. Under the same preconditions under which we are entitled to revoke
the customer's resale authorisation, we can also revoke the collection
authorisation and demand that the customer notifies us of the as-
signed claims and their debtors, gives us all the information neces-
sary for collection, provides the pertinent documents and discloses
the assignment to the third party.

8. In the event of damage to or loss of conditional commodities and also
in a change of registered office, the customer shall notify us without
delay at least in a textual form.

9. Processing or reshaping of the conditional commodities by the cus-
tomer is always done on our behalf. If the conditional commodities are
processed with other objects not belonging to us, we shall acquire co-
ownership of the new objects originating to this extent in the ratio of
the final amount charged by us for the conditional commodities, incl.
turnover tax, to the final invoice amounts of the other processed ob-
jects.
In addition, the same shall apply to the new object originating as to
the conditional commodities. The customer shall be granted an enti-
tlement to the object originating by processing matching his entitle-
ment to the conditional commodities.

10. If the conditional commodities are inseparably blended or connected
with other objects not belonging to us, we shall acquire co-ownership
of the new objects originating to this extent in the ratio of the final
amount charged by us for the conditional commodities, incl. turnover
tax, to the final invoice amounts of the other blended or connected ob-
jects. If the blending or connection has been done such that the cus-
tomer's object is to be regarded as the principal object, it is agreed
that the customer assigns co-ownership to us pro rata. The customer
shall keep our sole or co-ownership on our behalf.

11. In the event of resale of our conditional commodities following pro-
cessing or re-shaping, the customer here and now assigns its claims
to remuneration to us to the amount of the final invoice amount (in-
cluding turnover tax) of our claims to us by way of security. If we have
only acquired co-ownership as a result of the processing or re-
shaping or blending or connection of the conditional commodities with
other objects not belonging to us, the customer's claim to remunera-
tion shall only be assigned to us in advance in the ratio of the final
amount charged by us for the conditional commodities, including
turnover tax, to the final invoice amounts for the other objects not be-
longing to us.

12. If our conditional commodities are taken to the scope of application of
foreign law, according to which retention of title or assignment are not
effective, the securing equivalent to the retention of title or assign-
ment in this area of law shall be deemed agreed. If the customer's
cooperation is necessary for the creation of such rights, it shall be
obliged, upon request by us, to make the declarations necessary for
substantiation and maintenance of our rights within the framework of
what is reasonable and support us in obtaining them.
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13. The customer shall be obliged to treat our conditional commodities
carefully and to maintain them for the duration of the retention of title;
in particular it shall be obliged to insure the commodities adequately
at its own expense and at the new value against property damage by
fire, water and loss, against elemental damage and extended cover-
age damage. The customer here and now assigns its claim to indem-
nification from this insurance and also its claim to damages against a
third party liable to indemnification to us. We hereby accept this as-
signment. To the extent that assignment is not admissible, the cus-
tomer shall irrevocably instruct its insurance company or the party lia-
ble to indemnification only to make all and any payments to us. By re-
quest from us, the customer shall prove the conclusion of the insur-
ance to us. To the extent that further-reaching claims accrue to us,
they shall remain unaffected.

14. By request from the client, we shall be obliged to release collateral
accruing to us to the extent that the realisable value of these collat-
erals exceeds our claims from the business relationship with the cus-
tomer by a total of more than 20%, taking valuation deductions cus-
tomary in banking into account. We shall be responsible for stipulating
the collaterals to be released. In the valuation, the invoice value of the
conditional commodities and the par value of the claims is to be used
as a basis. If the conditional commodities have been subjected to
processing, re-shaping or connection by the customer, the cost price
shall be decisive.

§ 9 Claims from defects, limitation of use, liability
We shall only be liable as follows on account of defects in quality
within the meaning of § 434 German Civil Code:

1. The foundation for our liability for defects is primarily the agreed
properties of the goods. Any other description of our goods, public
statements, commendations and advertising shall not portray a guar-
antee of properties owed by contract. The property statements on our
goods decisive for the content and scope of our duty to perform shall
only be the subject matter of a guarantee within the meaning of § 443,
German Civil Code, if this has expressly been assured. To the extent
that our employees make oral side-agreements or give assurances
which exceed the contents of the purchase agreement, they shall al-
ways require confirmation at least in a textual form in order to take ef-
fect. Oral declarations by persons who have been authorised to rep-
resent us shall remain unaffected by the above regulation.

2. Our goods are exclusively intended for the purpose of use stipulated
by us in the product specification in question and expressly approved
by us. As a matter of principle, proper use shall not entail the use of
our goods in or to supply medicinal devices maintaining or supporting
life, military systems, atomic plant, plant according to Annex 1 and
Annex 2 of the Environmental Liability Act or comparable foreign pro-
visions, air and space travel, unless the use of the goods for such re-
served purposes has been expressly approved by us in the individual
case at least in a textual form. If the customer uses the goods for
such purposes which have not been approved without our express
approval for this, the customer shall bear the risk of damage from
such a use alone. We shall assume no liability for claims from a use
for such purposes without prior express approval unless it exists on
the basis of cogent, indispensable statutory directives; in such a case,
the customer shall be obliged to indemnify us against claims by third
parties unless the underlying damage is not connected with the use of
our goods which has not been approved.

3. No warranty is assumed for defects to be ascribed to natural use and
wear and tear as well as external influences not foreseeable for us.
Claims to warranty of all kinds shall be forfeited if the customer
- high-handedly repairs, amends, processes the goods purchased
from us without our consent, and/or
- does not treat, operate or use them according to the conditions of
use and technical guidelines stated by us or any other improper
treatment, use or operation exists, and/or
- if circumstances speaking in favour of the existence of the causes
described above exist, does not render proof at first request by us
that the defects have not been caused either totally or partly by the ef-
fects or circumstances described above.

4. The customer shall examine the goods received from us for quantity
and property without delay after take-over. If the goods supplied by us
are planned for installation in or assembly on other objects, the cus-
tomer shall examine the properties of the goods decisive for proper
use beforehand to the extent that such an examination can reasona-
bly be expected before the installation or the assembly according to
the nature and properties of the goods.

5. The customer shall notify obvious defects to us without delay in a
textual form. If a (hidden) defect can only be established later as a re-
sult of the circumstances decisive for this, the customer shall notify us
in a textual form without delay after discovery. The customer shall de-
scribe the defects in writing within the framework of the notification. If
the customer fails to notify the defects in good time, the goods shall
be deemed approved. The same shall apply to excessive or short
supply and to all and any false delivery.

6. If the customer fails to make a proper examination and/or notification
of defects, our liability for the defects shall be ruled out. If the custom-
er therefore omits to notify the defects or if this is not done in good
time or if the goods were not examined by the customer before instal-
lation or assembly with a view to properties, examination of which is
reasonable before installation or assembly, and if defects or devia-
tions which could have been established are not notified or not in
good time, the goods shall be deemed approved to this extent. In
such a case, the rights from defects with a view to such defects shall

not accrue to the customer. § 377 German Commercial Code shall
remain unaffected in addition.

7. If the goods are defective, we shall firstly be entitled to subsequent
performance by remedying the defect or supplying a defect-free
commodity at our choice to be made within a suitable period of time.
To this extent, no right of choice shall accrue to the customer. We
shall be entitled to have repairs carried out by third parties. Replaced
parts shall become our property. For replacement supplies and after-
work, no further-reaching rights than those for the original contractual
products shall accrue to the customer. Our right to reject subsequent
performance under the statutory preconditions shall remain unaffect-
ed.

8. If the customer has established defects in our goods or also only
alleges this, the customer shall be obliged to provide us with the
goods giving rise to compliant for examination of the same and to
grant us a suitable period for the examination. Until the end of the ex-
amination, the customer shall not be entitled to dispose of the goods
giving rise to complaint.

9. If the goods supplied by us were defective at the passage of risk, we
shall be entitled to stipulate the nature of subsequent performance
(replacement supply, after-work), taking the nature of the defect and
our and the customer's legitimate interests into due account. If the
subsequent performance fails or if it not done despite a suitable set-
ting of a period and a period of grace, the customer shall, at its
choice, be entitled to demand reduction of the purchase price or, if the
defect is not only slight, to demand withdrawal. This shall apply not-
withstanding all and any justified claims to damages.

10. If the customer has installed the goods supplied by us into another
object in accordance with the planned and permitted purpose of use
or has attached it to another object, it can only demand reimburse-
ment of expenditure according to § 439, subsection 3, German Civil
Code, for the removal of the defective and subsequent installation or
attachments of after-worked or defect-free goods supplied ("costs of
dismantling and installation") to the following scope:

 Within the meaning of § 439 subsection 3 German Civil Code, only
costs of dismantling and installation incurred as a result of the re-
installation or attachment or a product identical to the dismantled de-
fective product and on the basis of terms and conditions customary
on the market and proven at least in a textual form shall be "neces-
sary". A right to advance payments to the customer for costs of dis-
mantling and installation has been ruled out. Subject to our consent,
the customer shall not be allowed to offset unilaterally against our
purchase price claims or other claims to payment with claims to reim-
bursement of expenditure for costs of dismantling and installation.
Claims by the customer exceeding the necessary costs of dismantling
and installation, in particular costs for subsequent damage caused by
defects, such as loss of profits including calculatory profit surcharges,
costs of loss of operation or additional costs for replacement pro-
curement, shall not be costs of dismantling and installation and there-
fore not capable of reimbursement within the framework of subse-
quent performance according to § 439 subsection 3 German Civil
Code.
If the costs of subsequent performance including the expenditure
claimed by the customer are disproportionate within the meaning of §
439 subsection 3 German Civil Code, in particular in relation to the
purchase price of the goods in a defect-free state and taking the sig-
nificance of the breach of contract into account, we shall be entitled to
reject the subsequent performance and the reimbursement of this ex-
penditure.

 The customer's claims on account of expenditure necessary for the
purpose of subsequent performance, in particular transport, travel,
work and material costs, have been ruled out to the extent to which
this expenditure is increased because the goods are subsequently
taken to a place other than the customer's branch or originally agreed
in the contract, unless the move matches the intended use of the
goods.

11. If the customer has recognised or negligently failed to recognise that
no defect within the meaning of § 434 German Civil Code exists and
the cause of the complaint is in its own sphere of responsibility, we
shall be entitled to demand reimbursement of the costs incurred by us
by the customer in the event of an unjustified notification of com-
plaints.

12. Claims for defects in quality shall be barred 24 months starting from
supply. This period shall not apply to the extent that law prescribes
longer periods according to § 438 subsection 1 no. 2 (buildings and
things for buildings), § 438 subsection 3 (deceitful non-disclosure), §
445 b subsection 1 (claim to restitution), if the final purchaser is a
consumer and § 634 a subsection 1 no. 2 (construction defects) Ger-
man Civil Code.

13. Claims to recourse according to §§ 445 a, 478 German Civil Code
only exist to the extent that the customer's claim as a vendor was jus-
tified and also only to the statutory extent, on the other hand not for
measures of obligingness by the customer which were not approved
beforehand by us at least in a textual form. Observation of the own
rights of the party entitled to seek recourse, in particular observation
of the notification duties, is a precondition for our duty to satisfy
claims to recourse directed against us.

14. As a matter of principle, we do not make any comment on a claim
from defects made by the customer as a legally binding acknowledg-
ment and also do not enter into negotiations about the claim or the
circumstances of the claim as a result of this.

15. Place of performance for subsequent performance and after-work is
our enterprise's registered office.
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16. We shall exclusively be liable for damages or reimbursement of vain
expenditure for defects in quality according to the following Section 10
(Limitation of liability).

17. Our products are exclusively designed for use by professionals. In the
event of forwarding of the products to other persons, the customer
must ensure the product securing necessary in each case, above all
the product information. In the event of product damage, the customer
shall be answerable for this duty.

§ 10 Limitation of liability
1. If we are guilty of malice aforethought or gross negligence and the

customer claims damages for this reason, we shall be liable accord-
ing to the statutory directives. This shall also apply in the event of
malice aforethought or gross negligence of our representatives or
vicarious agents.

2. We shall also be liable in the event of culpable breaches of cardinal
contractual duties according to the statutory directives. Cardinal
contractual duties are those, performance of which only makes the
proper performance of the contract possible and in compliance with
which the customer may regularly trust. To the extent that we are
not guilty of malice aforethought or gross negligence, our liability for
damages shall be limited to the foreseeable damage typically occur-
ring in contracts of this kind. A change of the onus of proof to the
customer's detriment is not connected with this. Our liability on ac-
count of culpable injury of life, limb or health and also according to
the German Product Liability Act and according to other indispen-
sable cogent statutory norms of liability shall remain unaffected.

3. In the event of our liability due to simple negligence, our reim-
bursement duty for property and financial damage shall be limited to
amount of EUR 500,000.00 per case of damage.

4. The above exclusions and limitations of liability shall apply to the
same extent in favour of our executive organs, statutory representa-
tives, employees and other vicarious agents.

5. Claims to damages exceeding this, whatever the legal reason, have
been ruled out.

6. This shall also apply to the extent that the customer demands
reimbursement of vain expenditure in lieu of the claim to indemnifi-
cation of the damage.

7. The statutory directives on barring by limitation shall apply to liability
on account of gross culpability and to claims to damages based on
an injury to life, limb or health.

8. We only grant technical information free of charge for determination
of the construction size within the framework of the computation
programmes offered on our homepage as a favour, without the in-
tention of legal binding and also ruling out any kind of liability. The
necessary construction sizes depend on various influential factors,
which we cannot consider extensively as part of such information.
Therefore, such information is always non-binding and merely to be
understood as a guideline figure. According to our experience, the
figures determined are correct as a rule, but on the other hand we
cannot rule out that deviations are necessary on the basis of specif-
ic application factors in the individual case. The figures stated there-
fore also do not portray any consultancy accompanying the product
and/or a guarantee of properties. To this extent, the customer has
not been released from its own duty to object-related examination
and determination of the technical norms and values to be complied
with specifically.

9. Apart from this, the barring periods according to § 9, subsection 12
shall apply to claims from defects.

§ 11 Withdrawal
Apart from existence of a defect and subject to specific agreement,
the customer shall only be entitled to withdrawal on account of a
breach of duty by us if we are answerable for this breach of duty.

§ 12 Copyrights
We reserve ownership and all copyright law exploitation rights
without limitation to all quotation and contract documents such as
drafts, diagrams, illustrations, brochures, catalogues etc. and also
to all samples, models and prototypes. Our customer may only
make such documents accessible to third parties, use and exploit
them following our prior written consent. If the order is not placed
with us, the customer shall return all the documents provided to it to
us without delay upon request, in which context rights of retention
shall not apply. In particular, our objects of supply must not be imi-
tated or otherwise copied with the help of the aforementioned doc-
uments, samples, models and prototypes, nor may such imitated or
copied products be distributed or in any other way exploited.

§ 13 Force majeure
1. Insofar as we are prevented from fulfilling our contractual duties, in

particular supply of the goods, due to force majeure, we shall be re-
leased from the duty to perform for the duration of the prevention
and a suitable run-up time without being obligated to pay damages
to the customer. The same shall apply to the extent that fulfilment of
our principal and subsidiary contractual duties is made unreasona-
bly more difficult or temporarily impossible by other unforeseeable
circumstances for which we are not answerable, in particular by in-
dustrial disputes, official measures, lack of energy, obstacles in
supply with a supplier or considerable operational disturbances.

2. We shall be entitled to withdraw from the contract if the aforemen-
tioned preventions last for more than three months and fulfilment of
the contract is therefore no longer of any interest for us. By request
from the customer, we shall declare in good time before the expiry

of the period whether we are making use of our right of withdrawal.
To the extent that acceptance of the supply or service can no longer
reasonably be expected of the customer due to the delay, it can
withdraw from the contract.

§ 14 Data protection
The customer's personal data (name, address, e-mail, telephone)
and those of natural entities acting on its behalf are stored and pro-
cessed by us to the extent necessary for handling the contractual
relations. The data are stored by us for the term of the business re-
lationship and also exceeding this as long as statutory archiving pe-
riods exist, legal claims from the contractual relations can be made
or other factual or legal reasons justify further storage.
In connection with data processing, all legal remedies according to
the statutory directives accrue to the customer and the natural enti-
ties acting on its part, in particular the right to information about the
data concerned with them, rectification, erasure or restriction of the
processing or an objection to the processing, to data portability and
also to making a complaint to a supervisory authority.

§ 15 Final provisions
1. Place of performance for supply and payment shall exclusively be

our registered office for both parties.
2. Place of jurisdiction for all duties from the contractual relationship –

also for bill and cheque matters – shall be our enterprise's regis-
tered office or, at our choice, also the customer's registered office.
The above agreement of place of jurisdiction shall also apply to cus-
tomers with a registered office abroad.

3. All rights and duties from the contractual relationship in existence
between the customer and ourselves shall exclusively be governed
by the law of the Federal Republic of Germany, ruling out UN pur-
chase law (CISG: United Nations Convention on Contracts for the
International Sale of Goods of 11.04.1980).

4. In the event of intra-community acquisition, customers from EC
member states shall be obliged to indemnify us for damages in-
curred
- as a result of tax offences by the customer itself or
- as a result of false or omitted information by the customer about
its situation decisive for the order.

5. The supplied goods are intended to remain in the country of desti-
nation agreed with the customer. Goods subject to embargo direc-
tives may not be exported out of the country of destination by the
customer. The supplied goods are in particular subject to German,
European and American export controls and embargo directives.
The customer is responsible for informing itself about pertinent ex-
port and/or import directives or limitations and, if applicable, obtain-
ing matching approvals. The customer shall impose the aforemen-
tioned duties on its customers to the complete extent.

6. If a provision of these T&Cs is or becomes partly or totally ineffec-
tive or unenforceable or if loopholes exist, the validity of the remain-
ing provisions shall not be affected. The ineffective or unenforcea-
ble provision shall be replaced by the effective or enforceable provi-
sion which comes closest to the purpose of the ineffective or unen-
forceable one. In the event of a loophole, the provision equivalent to
what would have been agreed according to the purpose of the pre-
sent General Terms and Conditions of Business if the contracting
parties had considered the matter from the outset shall be deemed
agreed.


